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The project o end genocide and crimes against humanity

For the past several years, South Sudan has spiralled out of control. The nation’s still young history is
marred by brutal conflict and failed peace agreements, creating one of the most extreme
humanitarian crises in the world.! As another Cessation of Hostilities agreement falters and hopes dim
for regional leadership during a time of upheaval in Ethiopia, it is time for the European Union to more
clearly and consistently assert leadership and develop much-needed financial leverage that could
support a truly reinvigorated peace process.

The European Union provided over 350 million euros in aid to South Sudan in 2017, focusing
particularly on assistance to South Sudan’s neighbours facing serious challenges related to caring for
the more than 2 million refugees, who have crossed the border in search of safety.? The United
Kingdom plays a leading role in international diplomacy on South Sudan through its place in the
“Troika” (along with Norway and the United States), and a number of EU member states play critical
roles in providing development assistance and support to South Sudan and the broader region. Across
the Atlantic Ocean, the United States remains a critical player on South Sudan policy issues. It has
taken a number of strong steps to address the crisis since September 2017, including both the U.S.
Department of the Treasury’s unprecedented issuance of an anti-money laundering “Advisory” to
highlight concerns about corruption directly for the banking sector and the U.S. Department of
Commerce’s non-sanctions measures focused on the oil sector.® But the United States’ overall
diplomatic strategy and level of engagement remains unclear, given the myriad uncertainties in the
Trump administration, underscored by the recent dismissals of U.S. Secretary of State Rex Tillerson
and U.S. National Security Advisor H.R. McMaster. This, combined with paralysis on South Sudan in
the U.N. Security Council, creates both an opening and a need for clearer action by the European
Union to address the crisis.

To date, the European Union has principally answered with financial aid and humanitarian support,
rather than a comprehensive approach that matches this critical engagement with meaningful
leverage to drive change. Without this modernised approach to financial leverage and associated



incentives—the likes of which have never been used by the European Union with respect to conflicts
in sub-Saharan Africa—the crisis and suffering will persist.

On 2 February 2018, the European Union did take a first small step in this direction by designating for
sanctions three current and former senior South Sudanese officials. The European Union should
ensure that this is not an isolated action, but the first step in a sustained approach that follows this
action by imposing and enforcing elevated financial pressures on other South Sudanese spoilers, from
within the government and the opposition, who are driving violence and connected to grand
corruption. Where possible, these measures should seek to impact the myriad companies that these
leaders and their families own or control.

In the short term, the European Union can deploy the following modernised tools of financial pressure:

* Designating for sanctions key spoilers of the peace process and their business networks.
Sanctions placed on only a few individuals and that lack enforcement are ineffective.
Sanctions measures must impact not only individuals, but also their networks. Where
possible, companies owned or controlled by those sanctioned should be included in EU
actions, either formally or through indirect means, such as communications of names to
banks.

* Issuing warnings or alerts to financial institutions concerning AML risks related to South
Sudanese politically exposed persons (PEPs). These actions would have the greatest
impact if EU member states with the most developed financial services sectors, such as
the United Kingdom or Germany, take the lead.

* Engaging neighbouring governments. EU delegations should pressure key countries in the
region, notably the financial intelligence units, central banks, and ministries of foreign
affairs in Uganda and Kenya, to take action on AML risks related to South Sudanese PEPs.
The European Union’s leverage with Kenya, a country that has focused heavily on
developing its banking sector, has increased as it holds an increasing share of the country’s
growing debt.

* Meeting with banks active in the region. In addition to governments, EU missions can
highlight the risk of illicit activity and money laundering in relation to operations in South
Sudan or with South Sudanese PEPs through direct meetings with banks. This includes
major banks in the region, as well as those providing correspondent services from London,
Berlin, and elsewhere in Europe.

In the medium to long term, the European Union should use these tools:

* Imposing sectoral-based restrictive measures on economic sectors that are under the
control of certain political and military elites, such as the extractive industries, banking,
and transport sectors. These measures need not be limited to asset freezes and travel
bans but other measures that encourage responsible business behaviour by European and
other companies, such as due diligence reporting requirements or more stringent
limitations on lending.

*  Further developing its autonomous evaluation process of high-risk third countries that
have strategic deficiencies in their AML/CFT regimes that pose significant threats to the
EU’s financial system (rather than restricting to those countries that are of “economic
importance” to the European Union).

* Becoming a cooperating member of the Eastern and Southern Africa Anti-Money
Laundering Group (ESAAMLG).



* Convening discussions on governance conditional to disbursing non-emergency aid, and
reassessing multilateral loans to government institutions led by corrupt politicians, like
the Cotonou Agreement.*

Deployed in a patient, persistent, and coordinated manner, these tools can build the leverage needed
to finally change the calculations of those who have pushed South Sudan to crisis and strengthen the
European Union’s role beyond one of providing never-ending financial and humanitarian assistance
with no hope for a solution.

The European Union traditionally follows the lead of the United Nations for action on crises like South
Sudan, but the United Nations has simply failed to act on sanctions since the designation of six mid-
level targets in 2015.5 No country is providing sustained leadership on South Sudan in the U.N. Security
Council, and this seems unlikely to change. Although the EU member states now serving on the
Security Council, including non-permanent members Sweden, the Netherlands, and Poland, should
press for action there, the European Union’s sanctions designations in February suggest that it now
recognises that such efforts will likely be fruitless.

For some time, the European Union has declared it remains ready to impose sanctions against any
individual responsible for undermining the peace process, including in November 2017.% Together
with the Troika (United Kingdom, United States, and Norway), the European Union also set its own
benchmarks of success for the revitalization process, including the security and inclusivity of the
process and commitment to cessation of hostilities by parties
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coordinated with a separate action by the United States. This was an important step, in that it
delivered the message to those negotiating that the international community is increasingly
coordinated and will impose consequences on those undermining efforts to bring peace.

To truly be effective in achieving substantive results towards a diplomatic strategy rather than using
sanctions principally as an ad hoc, political messaging tool (an unfortunate under-utilization of the
instrument), the European Union must continue in this direction. Sanctions actions should be taken
against targets where direct financial impact is possible and likely to build leverage toward political
goals. Moreover, as has worked effectively in contexts such as Iran and Myanmar,? sanctions should
be used in an ongoing and integrated way to deliver a policy outcome, rather than solely in a seemingly
punitive and reactive manner and without meaningful enforcement. Thus, at each key stage of



negotiations, sanctions can be used in different forms to ensure that desired policy outcomes are
reached using leverage.

To increase the effectiveness of sanctions, EU officials should impose sanctions on key spoilers. Where
possible, they should also identify their business associates and the companies they own or control,
whether publicly or through other means directly to financial institutions. By targeting multiple actors
and entities together as a network, sanctions have a greater impact because they provide banks with
the information they need to more effectively detect evasion. The immediate identification of
companies and associates will be far more effective than leaving it up to implementing authorities and
financial institutions to establish and act upon those linkages ex-post to make sure no funds or
economic resources shall be made available indirectly to or for the benefit of listed legal individuals
or entities, as the sanctions regime requires.

Besides targeted sanctions, the European Union should also explore implementing restrictive
measures directed at economic sectors hijacked by political and military elites. These measures would
go beyond simply imposing asset freezes on key targets but might also include, for example, export
licensing requirements or limitations on the financing available from international institutions for
projects in sectors such as oil and construction. These sectors are critical to South Sudan’s future
economic development, but according to The Sentry’s investigations and other reporting, these
sectors are not providing benefits to the population at present because the proceeds they generate
have been hijacked by leaders, their families, and business proxies, and as a result, the sectors have
become totally corrupted.®

The most far-reaching measures the European Union has imposed on a third country are those against
Iran in place since 2012, which included an import embargo on crude oil and natural gas but also a
prohibition to sell or supply key equipment used in the energy and mining sectors.’® The European
Union’s more recent sectoral sanctions, in response to the crises in Syria and in Ukraine, likewise
curtail access to goods, technologies, and services that can be used for oil production and
exploration.! Thus far, sectoral sanctions have not yet been deployed in relation to South Sudan, but
the European Union could develop this as a new direction that integrates its business and human
rights agenda, such as through the use of responsible investment reporting requirements or
limitations on financing for projects in South Sudan without sufficient due diligence.?

When a person diverts public funds into their private accounts, then places those funds in the formal
banking system, and uses them to conduct transactions such as real estate purchases, that is money
laundering, specifically through laundering of the proceeds of crime and/or corruption. The Sentry’s
research shows a number of South Sudanese leaders and/or their business associates doing this in
South Sudan and through neighbouring countries, largely in U.S. dollars but also in euros and pounds
sterling.’®

To address AML threats by a broader set of actors than only those put under sanctions, the U.S.
Treasury Department’s Financial Crimes Enforcement Network (FinCEN), issued an “Advisory” in
September 2017 alerting U.S. financial institutions to their potential exposure to anti-money
laundering risks caused by certain South Sudanese senior political figures attempting to use the U.S.
financial system to move or hide proceeds of public corruption.’* The Advisory describes South
Sudanese corruption and reminds financial institutions of their due diligence and suspicious activity
report (SAR)-filing obligations related to senior foreign political figures. To do so, the Advisory requires
financial institutions to be aware of public reports of high-level corruption associated with certain



senior foreign political figures, family members, associates, or associated legal entities or
arrangements.

An EU equivalent to such a country-specific Advisory is not provided for in the EU AML/CT directive
2015/849.% Under the directive, also known as the 4™ Anti-Money Laundering Directive (AMLD 1V),
the European Commission identifies high-risk third countries in relation to which financial institutions
need to be applying enhanced due diligence measures; this would be the role of national regulators.
Thus far, the commission has largely followed the list of countries already named by the Financial
Action Task Force (FATF) as having strategic deficiencies in their AML frameworks. This list is based,
inter alia, on mutual evaluation reports carried out within regional FATF bodies. Unlike neighbouring
Kenya and Uganda, South Sudan is not a member of the Eastern and Southern Africa Anti-Money
Laundering Group (ESAAMLG).

The European Parliament has, on two occasions, in
December 2016 and in May 2017, rejected a commission-
delegated regulation updating the high risk country list on
the grounds that the commission’s process was not
sufficiently autonomous and did not recognise the non-
exhaustive nature of the list of criteria spelled out in the EU
AML/CT directive,® thereby excluding predicate offences for
money laundering, such as tax crimes.’ Members of the
European Parliament have argued that, following the
“Panama Papers” revelations, the commission’s blacklist
should include tax havens.?® A similar argument could be

The Sentry’s research
shows a number of
South Sudanese leaders
and/or their business
associates laundering
money in South Sudan
and through

neighbouring countries,
largely in U.S. dollars but
also in euros and pounds
sterling.

made for violent kleptocracies like South Sudan, where
money is laundered through siphoning off the proceeds of
corruption. Moreover, lacking an AML/CFT regime, South
Sudan would be among the countries deserving a high-risk
rating if there were autonomous processes under article 9(2)

of the AML regulation.

Following the May 2017 parliament resolution calling on the commission to adopt a roadmap to come
to an autonomous evaluation process, the European Commissioner for Justice, Consumers and
Gender Equality wrote a letter to the Council Presidency, concerning the assessment of high-risk third
countries, annexing this roadmap.?! The roadmap proposes a staged approach, focusing initially on
priority third countries. These priority countries will be chosen based on their “financial importance”
for the European Union and their exposure to the risks of money laundering and terrorist financing.

By 2018’s end, the assessment of priority countries should be concluded and a newly delegated
regulation on high-risk countries adopted, with countries deemed as lower priority risk (i.e., “priority
2”) assessed thereafter. While South Sudan may pose significant risk, it may not qualify as a priority
country because of its limited financial importance for the European Union. The suggested criterion
of financial importance to the European Union is more restrictive than countries with AML deficiencies
that pose a significant risk to the European Union, as it is phrased in the AML Directive.

While EU officials work towards an autonomous high-risk evaluation process, the 4th AML Directive
leaves it also up to member states to identify other cases of higher risk in addition to those identified
by the commission and based upon a broader set of risk factors. These factors can include not just
countries lacking effective AML/CFT systems, but also countries identified by credible sources as
having significant levels of corruption or other criminal activity but also countries subject to sanctions,
or embargos. In reality, individual member states’ FIU advisory notices, such as those of the United



Kingdom, refer to (and do not go beyond) the EU and FATF lists. Some FIUs do issue separate public
warnings, like the Belgian FIU, but these usually concern particular domestic issues rather than
foreign/country-based concerns.

Unless the commission changes its inserted criterion of financial importance to the European Union
when assessing high-risk countries, it would appear that the only way South Sudan may feature on its
list would be through a high-risk rating in a mutual “peer country” evaluation or other FATF
assessment, ahead of a membership application. An approach that would initiate membership of a
country sure not to attain to standards would probably not get much buy-in, neither from the South
Sudanese government nor other states in ESAAMLG potentially concerned in any mutual evaluation.

Therefore, the parliament should adopt a resolution calling for the commission to revise the current
roadmap and change the criterion of economic importance, so that African violent kleptocracies may
also be assessed.

South Sudan is not part of ESAAMLG, but neighbouring Uganda and Kenya are members. It is through
these countries that sanctioned individuals and other South Sudanese PEPs are able to launder the
proceeds of corruption. The European Union could raise the issue within ESAAMLG, and more
particular, during mutual evaluation meetings, or other bilateral meetings with Uganda and Kenya.
This may include inviting experts to present to members on the patterns of money laundering
detected to date. The agenda setting of AML risks in this context, as appears from mutual evaluation
reports has thus far been limited to one observation in Uganda’s 2016 evaluation, which raised
concerns about “high net worth individuals” from South Sudan buying property with cash.?

The European Union is not itself a cooperating partner of ESAAMLG, whereas the United Kingdom and
the United States are, as are the Egmont Group and FATF. Becoming a cooperating partner to this
body should help the European Union to play a more prominent role on the matter and would be in
line with an existing counterterrorism program in the Horn of Africa that already established more
specific linkages with ESAAMLG and has promoted the
establishment of stronger financial intelligence units. The

European Union has not yet taken these specific linkages to Takmg Strong action

a more general level, and this issue presents a good against the proceeds of
opportunity to do so. South Sudanese
Beyond such formalistic engagement with a specific legal corruption being

authority or the general activities of a specific agency or laundered in Kenya could
body, EU authorities should pursue diplomatic demarches

that remind Kenya and Uganda of the way in which they are help demonstrate a
risking their substantial investments in their banking and Change in practice to
commercial sectors by allowing illicit South Sudanese
activity to continue. With respect to Kenya, a recent
ESAAMLG report demonstrated that Kenyan banks face
significant levels of “de-risking” by global banks, in part because of their failures to implement strong
due diligence and compliance systems.? Taking strong action against the proceeds of South Sudanese
corruption being laundered in Kenya could help demonstrate a change in practice to global banks.
Further, an increasing share of Kenya's growing debt is held in Europe, following the recent issuance
of $2 billion in Eurobonds, which provides additional potential leverage for such engagement.?*

global banks.



For three years, Uganda was on FATF’s list of high-risk countries because of technical deficiencies in
its AML framework. FATF only removed Uganda in November 2017 because of technical corrections
made to its system.? The European Union’s message to Uganda should be that failing to take specific
measures against such practice might lead again to a downgrade of its performance rating, particularly
in future mutual evaluations that will focus on efficacy more than technical compliance.

Lastly, EU delegations can meet with representatives of global and regional banks, as well as global
and regional actors, who are active in the construction and extractives industries sectors, to highlight
the risks to these sectors in South Sudan. EU officials should underscore the risks and potential
penalties such private sector actors may face for connections to illicit activity and money laundering,
but also highlight the importance of identifying responsible channels for investment.

Between 2010 and 2011, the European Union allocated to South Sudan a package of €285 million from
the European Development Fund.?® As it was a recipient of EDF funding, the European Union
encouraged South Sudan to accede to the Cotonou Agreement, in order to create a more predictable
and long-term partnership.?’ EU officials are currently funnelling assistance to life-saving aid and they
should maintain this assistance while previewing potential new development funding that would be
made available if there is a demonstrable commitment to peace. However, the most recent crisis
seems to have stalled this pursuit, because the moment the country would join Cotonou, there would
be more than enough reason to invoke articles 96 and 97 of the agreement.?® This means that the
European Union will need to engage in a consultation about the agreement’s essential
elements (human rights, democratic principles, rule of law)and/or the fundamental element
(corruption); and suspend financial support to the South Sudanese government if performance is
deemed unsatisfactory. Nevertheless, the Cotonou-style consultation framework may still be drawn
upon to engage in consultations with the government, conditional to releasing non-emergency aid
and development funding running through South Sudanese government institutions.

In addition, the European Union and individual member countries should carefully assess multilateral
loan arrangements they contribute to, ensuring these are not captured by government elites found to
be corrupt and misusing government funds. For example, in September 2017 the African Development
Bank (AfDB) and the South Sudanese government concluded an $18 million loan for program to be
used for membership subscription to the regional financial institutions and a $15 million program for
support for domestic revenue mobilization. Like the United States, EU countries such as France, ltaly,
and Sweden have voting power at the AfDB. They can and should scrutinize and, if necessary, adjust
future loans.

The European Union should start working closely with the key external actors, especially the African
Union and United Nations, on a plan for how they can borrow and employ the leverage that the
external actors can bring to bear through the pressures described above—and how their own
institutions can generate additional leverage through increased pressures.

The European Union’s response to the next phase of the peace process should include a timetable for
following on the 2 February action and identifying when new pressures will be introduced, as part of
a strategy of consistent escalation that reaches to the highest levels of the South Sudanese
government and opposition. That escalation strategy must be lined up with a timetable for the peace



process, so that when certain benchmarks are missed, pressures escalate, and so that those under
sanctions and other pressures know what they need to do to have those pressures reduced.

As part of any escalation strategy, a full range of measures must be applied. Sanctions are the most
typical tool used, but the nature and scope of the sanctions used must be diversified and strengthened
to be most effective. AML measures can and should be advanced regardless of the state of the peace
process. Cotonou-style aid conditionality would be a political choice in the case of South Sudan, and
therefore, can be used in an escalation strategy.

When the measures above and those like them are deployed in a thoughtful and coordinated strategy
designed to support clear foreign policy objectives, the European Union and broader international
community can finally demonstrate to violent kleptocrats and warlords in South Sudan bent on
violence and corruption that leverage exists to stop them. And that the leverage will be used until it
can successfully redirect incentive structures toward peace, human rights, and good governance.

The authors are grateful for the contribution and consultation of Ruben de Koning and Roger
Matthews.
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