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Natural resources have fueled violent armed conflict and invited corporate misbehavior for decades in
eastern Democratic Republic of the Congo (“Congo”), but that trend is beginning to shift. While much of
the minerals sector still lacks adequate security, and armed groups remain active, conditions in at least
some areas are improving. State and regional institutions are beginning to advance reforms in the
minerals sector, and there is a growing push for foreign private investment in the region.

Indeed, the goal of a safer and more regulated minerals market in eastern Congo and the Great Lakes
region of Africa is slowly advancing, making sound investment and sourcing an increasing possibility. This
shift is also linked to broader political efforts to establish sustainable peace. Due to the region’s vast
minerals wealth, economic development and minerals regulation are critical to the safety and wellbeing
of its citizens. Meanwhile, there is growing awareness of the importance of corporate social responsibility
related to private foreign investors in fragile, resource-rich states. Investment in the minerals sector
requires companies to attend to many core principles of peacebuilding: transparency, human rights, and
environmental management. As minerals sector regulation continues, companies and state actors should
pursue investment and development with these larger goals in mind.

Congo remains a challenging operating environment for foreign investors and mining companies, with
high corruption rates, severe gaps in infrastructure and rule of law, and significant security concerns.
However, change is afoot, making responsible, profitable investment more realistic than in the past. A
multi-stakeholder group has validated 112 mines in Congo as “conflict-free,” and 21 companies are now
sourcing from 16 of them.! Section 1502 of the 2010 Dodd-Frank Wall Street Reform and Consumer
Protection Act (“Dodd-Frank law”) spurred market changes that have helped significantly reduce the
involvement of armed groups in the tin, tantalum, and tungsten (“3T”) mines, giving rise to new clean
sourcing initiatives ripe for investment. Artisanal gold mining, however, remains a significant challenge.



A more regulated mining sector has the potential to benefit both local communities and private investors
and companies by improving security, economic opportunity, and regional peacebuilding. Early progress
in mineral sector reform is starting to benefit local communities and facilitate economic development.
Meanwhile, regional dialogues aimed at formulating political agreements and plans for implementing the
Peace, Security and Cooperation Framework are underway, led by Angolan President José Eduardo dos
Santos and in coordination with U.S. Special Envoy Russ Feingold and the new U.N. Special Envoy, Said
Djinnit.

A critical part of whether investors and companies will both make a profit and contribute to sustainable
peace and development in the Great Lakes region is whether they conduct their operations in accordance
with high standards of responsible business practice. Foreign investment must promote, not undermine,
key good governance priorities. These priorities include advancing rule of law, eliminating human rights
abuses within the security sector, conserving the environment and rich biodiversity, and respecting
indigenous rights, land rights, and freedom of information. Companies must invest responsibly to ensure
that they do good as they seek to do well and that local Congolese communities benefit from Congo’s
mineral wealth.

This report provides guidelines for companies investing in and sourcing from mines in the Great Lakes
region, particularly eastern Congo, to ensure they do so in a responsible manner and maximize their
investment opportunities. In particular, they should operate with transparency, engage affected
communities meaningfully and responsibly, and prioritize environmental protection. Numerous
international guidelines provide benchmarks to guide strategy development.? Aligning business practices
with leading-edge international principles and values will help companies operate more efficiently, fulfill
their legal and ethical obligations, build and protect brand reputation, and encourage peace in the region.

We offer the following recommendations for companies:

1. Investin and/or source from certified conflict-free mines. Companies should ensure their mines
are validated as “green” (conflict-free) by multi-stakeholder validation teams? and receive
credible certification according to the standards of the International Conference on the Great
Lakes Region (ICGLR).

2. Exercise transparency by implementing the Extractive Industries Transparency Initiative (EITI)
guidance for companies and other transparency principles. Companies should disclose payments
to the government, contract terms, employee wages, and impact assessments whenever possible.
In non-EITI compliant countries, companies should encourage governments to become EITI
compliant. Companies should also cooperate with and publicly encourage freedom of information
and transparency coalitions like Publish What You Pay.

3. Help create alternative livelihoods for artisanal mining communities, and support the
formalization of the artisanal mining sector. Companies can play a supportive role with artisanal
mining communities by employing artisanal miners in large-scale operations, providing alternative
livelihoods trainings and opportunities, and making financial contributions to the formalization of
the sector.



4. Consult early and often with local communities to prevent and mitigate adverse social impacts.
Companies should consult with communities affected by the operations to establish realistic
agreements, manage expectations, avoid contributing to health risks, and boost local economic
opportunities. Companies should prioritize inclusivity, seeking input not only from village chiefs
but diverse community members, especially women.

5. Help child miners transition to school and vocational training. Companies should address child
labor with a transitional approach, working with organizations to help children transition from
artisanal mining to school or alternative vocational training. Companies should support and
cooperate with organizations that provide trauma counseling, education, and an emphasis on
security and opportunities for girls.

6. Disclose security arrangements, and require compliance with human rights standards among
security providers. Companies should incorporate human rights standards into their security risk
assessments and disclose security arrangements to communities. Companies should avoid using
national army units for security and prohibit the use of unreasonable force or violations of human
rights among security partners, including private contractors and state police units.

7. Protect Congo’s biodiversity and mitigate negative environmental impacts. Companies should
prevent, mitigate, and monitor adverse environmental impacts of mining and infrastructure
development, prioritizing human welfare as well as biodiversity and land conservation. They
should conduct environmental impact assessments before exploration and throughout
operations, and companies should involve community members in the assessments and make
findings public. Government authorities should require strict compliance with all national and
international environmental laws.

In order to build an environment that facilitates investment and benefits communities, we offer the
following recommendations to relevant state authorities in the Great Lakes region:

1. Improve the investment climate in Congo’s minerals sector. Congo’s national government should
operationalize the revised mining code and implement it fully and with consistency.

2. Finalize the regional minerals certification scheme, and harmonize minerals tariffs. The ICGLR
should finalize the Great Lakes regional minerals certification process and harmonize minerals
tariffs to incentivize investment in the region. Angolan President Dos Santos should incorporate
these goals into the regional dialogues.

3. Formalize the artisanal mining sector. The Congolese Ministry of Mines and the Service for the
Assistance and Supervision of Artisanal and Small-Scale Mining (SAESSCAM?) should take concrete
steps to increase the formalization of artisanal mining, especially in the gold sector.

4. Implement human rights standards in security sector reform. Heads of state and U.N.
peacekeeping operations should emphasize human rights, freedom of assembly, and non-use of
unreasonable force in security sector reform, especially related to mining communities and
nonviolent demonstrations.



5. Protect national parks, and enforce international environmental laws. The Congolese
government should disallow companies from operating in national parks or U.N. Educational,
Scientific and Cultural Organization (UNESCO) World Heritage Sites and refrain from redrawing
national park boundaries to accommodate extractives industry operations.

For decades, dozens of armed groups and army elements have terrorized local populations in the Great
Lakes region of Africa, particularly in eastern Congo, resulting in cycles of widespread atrocities. Many of
Congo’s worst perpetrators of human rights violations have drawn financial revenues and motivation from
the country’s natural resources, particularly valuable minerals essential to producing electronics, motor
vehicles, and jewelry. Congo and the region also have a long history of exploitation and corruption by
foreign investors. From King Leopold’s rubber plantations to corrupt deals with speculators who have sold
mining assets at unethical rates, many government authorities and corporate actors have tainted the
landscape of large scale and foreign investment in the region.

The region’s investment climate leaves much to be desired. The World Bank ranks Congo 183 out of 189
in its “ease of doing business” index, based on indicators like starting a business, paying taxes, and
accessing electricity.> Moreover, Congo’s political situation is fragile, with armed groups still active, an
uncertain timeline for presidential elections, and widespread concern that President Joseph Kabila may
alter the country’s constitution to seek a third term, despite popular opposition. Inadequate
infrastructure, poor or non-existent governance regulatory systems, and weak rule of law create an
environment that breeds corruption, undervaluation, and exploitation. In a 2013 report, the Africa
Progress Panel, a public-private coalition of experts, estimated that just five major concession deals made
between 2010 and 2012 involving offshore companies cost the Congolese government $1.36 billion in
revenues due to undervaluation.® Opacity on the part of private and government actors persists, and
many armed groups remain active, especially around gold mines in the Kivus.

Congo also hosts some of the most valuable biodiversity and open space on the planet, adding to
investment challenges. Companies must develop and comply with rigorous environmental standards
concerning both human health and the preservation of the region’s natural flora and fauna. Increased
local and global activism aimed at conserving Congo’s national parks in the face of corporate extractives
interests highlights the importance of thoughtful business practice in this area for preserving brand
reputation, avoiding legal complaints, and advancing the notion that a profitable minerals sector in Congo
is not inherently at odds with environmental interests.

Recent developments have indicated that opportunities for sound investment are growing. A new regional
certification mechanism is taking shape, with stricter transparency standards and infrastructure
development, offering companies the opportunity to source verifiably conflict-free minerals from the
region. With the reduced presence of armed actors in mines, spurred in part by the Dodd-Frank law’s
disclosure requirement related to conflict minerals, retailers, investors and mining companies are joining
forces to test the waters of minerals sector development. Electronics companies like Motorola Solutions
and Intel, along with regional governments and coalitions like the Public-Private Alliance for Responsible
Minerals Trade (PPA) have expanded conflict-free sourcing in artisanal and small-scale mining areas. These
initiatives provide options for companies to invest in closed-pipe regulated mines and serve as models for
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new responsible mining operations. Initiatives like the Virunga Alliance demonstrate how development,
profits, and environmental protection should no longer be considered at odds and provide models for
ethical and effective impact investment opportunities.

Finally, extractives companies operating in fragile states are increasingly vulnerable to media attention,
both positive and negative. When the major electronics retailer Intel announced that its entire line of
microprocessors in 2014 would be conflict-free, the story made headlines in numerous international news
outlets and business journals, and celebrities and college students across the country sang Intel’s praises.’
When communities and human rights activists accused Royal Dutch Shell of involvement in the violent
suppression of local protests against its operations in Nigeria, news outlets and organizations reported
the story widely. The coverage, the allegations, and the lawsuit that followed put Shell in the spotlight for
years.® In Congo, local activism in the minerals sector is growing, with particular attention on new
companies’ transparency and community relations practices. Emerging international protocols and
guidelines give companies an opportunity to better understand their impact, avoid costly delays and
litigation, preserve brand reputation, and promote mutually profitable development.

1. Conflict-free: Use certified conflict-free mines and smelters.

The recent progress in Congo and the region toward a conflict-free minerals trade presents a unique
opportunity to investors. In order to support that momentum, companies should contribute to the growth
of new regulatory systems and infrastructure. One of the core components of investing responsibly in
Congo is to ensure that the mine the company helps build or support is certified as conflict-free by ICGLR
standards. This involves two steps: first, implementing the Organization for Economic Cooperation and
Development (OECD) due diligence guidance, and second, requesting that the host government conduct
an ICGLR mine inspection. So far, 95 mines have passed as “green,” which is the first step under ICGLR to
be certified as “conflict-free.” That latter status has only been achieved by a handful of mines but should
increase as ICGLR builds out its certification process. Companies should also join related multi-stakeholder
groups like the Public-Private Alliance for Responsible Minerals Trade (PPA) and source from conflict-free
smelters audited by the Conflict-Free Sourcing Initiative (CFSI), which aims to bring smelters and refiners
into compliance with international conflict-free standards. Finally, companies can source from closed-pipe
gold mines in the Kivus. In doing so, they should follow OECD due diligence guidance and support civil
society monitoring by cooperating with community groups like GATT-RN,® which monitor minerals sector
activities to promote transparency and security.

2. Transparency: Implement the Extractive Industries Transparency Initiative (EITI) Business Guidelines
for companies and other transparency standards.

Transparency is critical to responsible investment on the part of the government and companies alike and
cuts across virtually every stage of the relationship between parties in mining operations, including
affected communities. Companies should conduct contract negotiations, revenue sharing, community
engagement, employment contracts, social and environmental impact assessments, and dispute
resolution in accordance with high standards of transparency. Without keeping these processes open, civil
society has few means to effectively monitor companies and governments and to demand public benefit
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and respect for citizens’ rights. Secrecy inhibits the growth of civil society, sows seeds of resentment and
distrust, and encourages corruption in both the public and private sector, which ultimately harms
companies and their operations. Keeping activities transparent will also help companies avoid potential
unfounded claims of abuse or illegal activity, preserve their reputations, and save valuable time and
money.

Advocacy organizations like Transparency International, Publish What You Pay, and Revenue Watch have
led reforms in the minerals sector to combat corruption and ensure that revenues from extractives
industries in fragile states benefit local populations. Early standards required companies and governments
to disclose tax payments and revenue flows in the hope that civil society would take those public records
and demand more responsible behavior. Since then, advocates have found that if the public is to combat
corruption effectively, companies and governments must disclose a range of information and processes
in addition to revenues. New standards include the disclosure of employee wages, contract terms, and
impact assessments.

Tax avoidance and lack of transparency related to mining operations in fragile states is common, spurring
a cycle of state and corporate corruption and limiting revenues that could potentially benefit the public.*
“African countries often fail to collect reasonable taxes on mining,” reported an panel of experts led by
Kofi Annan in May 2013. “For example, Zambia’s copper exports were worth $10 billion in 2011, but its
tax receipts from mining were a meagre $240m.”! In January 2014, an ongoing probe by the Congolese
public prosecutor’s office revealed claims that mining companies owe the Congolese government $3.7
billion in unpaid customs duties and fines, though some state representatives and companies named have
challenged the accuracy of the claims.'? The probe also implicated Congo’s customs agency (Direction
générale des douanes et accises, DGDA) of corruption and destroying evidence of tax evasion.®® Quoting
an International Monetary Fund report, Revenue Watch said, “The macroeconomic environment in DRC
remains uncertain. In 2007, the International Monetary Fund stressed ‘the weaknesses of revenue
mobilization [which] are particularly pronounced in the mining sector. Widespread corruption, lack of
controls, and tax exemptions lead to large revenue losses. A sustained approach to managing joint venture
contracts would improve government revenue from mining (less than % percent of GDP in 2005) and
improve transparency.””*

Companies should demonstrate their commitment to transparency by following the Extractive Industries
Transparency Initiative (EITI) standards, and by pressing the non-EITI compliant governments to
implement EITI standards. They should disclose payments as well as information about their operations.
They should provide the names of local companies with which they work and disseminate their policies
on human rights and anti-corruption for the host government, home governments, and the public.?®

In April 2013, EITI suspended Congo for failing to meet its requirements. In July 2014, Congo reached EITI
“compliant” status for demonstrating its commitment to transparency and accountability in its natural
resource sectors.'® In a July 2014 press release, civil society groups said they “congratulate all parties
(government, private sector, civil society) who made it possible to attain this significant step.” The groups
emphasized that “the DRC’s Compliant status does not imply the country has suddenly become 100%
transparent...” '’ Congolese authorities should complete an independent investigation of DGRAD, ! a
revenue collection agency that is allegedly missing $26 million dollars.® EITI focuses on government actors
and compliance, but it also offers useful standards for company practices in the EITI Business Guide.?



Finally, companies should also cooperate with civil society groups, journalists, and other transparency
advocates. By building positive relationships with them and publicly encouraging their work, companies
can demonstrate their own good behavior for public recognition and facilitate greater transparency,
including among their peers and government partners.

3: Artisanal mining: Support formalization and create alternative livelihoods

Artisanal and small-scale mining is prevalent in eastern Congo, providing livelihoods for tens of thousands
of miners and their families.?! Companies that develop large-scale mining projects in eastern Congo
should engage with affected artisanal miners to avoid land disputes and abrupt loss of livelihoods for
miners. Companies should maintain inclusive, sustained dialogue with miners, and they should employ
local miners and establish or support alternative livelihoods programs.

Many artisanal miners in the Kivus operate informally, often outside the scope of laws governing land
rights and labor requirements. They often mine areas for which foreign companies have exploration
permits or where land titles are unclear. Sometimes artisanal miners migrate to areas where companies
are beginning operations in pursuit of a high yield. Artisanal miners in eastern Congo are often transient
and uniquely impacted by the armed conflict; when armed groups take control of mining areas, artisanal
miners are often forced to flee or conscripted into forced labor. Some artisanal miners in Congo have
formed cooperatives, which are designed to organize artisanal miners, create roles and equitable earnings
among them, give them formal recognition by the state and local authorities, and provide bargaining
power with middlemen and companies. At the moment, many cooperatives in eastern Congo only exist
on paper, and they need resources and government recognition to formalize their activities.

Mining companies should assess the scope of their impact on artisanal mining communities in the area.
They should clearly communicate the company’s rights to the concession and how its leaders plan to
mitigate adverse impacts on artisanal miners. Once companies establish communication, they can help
artisanal miners by supporting efforts to formalize the sector?? and allow miners to surface mine select
parts of the concession.

Companies should train and employ as many local artisanal miners as possible, ensuring safe conditions
and fair hours and wages. In most circumstances it will be impossible to employ all artisanal miners in the
area. Companies should thus support or establish alternative livelihoods programs in order to alleviate
security concerns and unrest that companies often face when their operations invite in-migration. In order
to ensure quality and streamline these efforts, companies can collaborate with nongovernmental
organizations that are already setting up programs, for example in agriculture or microfinance. Alternative
livelihoods programs should always be developed in consultation with artisanal miners and with the
understanding that artisanal mining is relatively lucrative employment. Transitioning to other sectors can
be difficult for miners and may require added incentives and significant upfront capital.?> Companies can
also establish small commercial zones near the concession for alternative business opportunities like cafés
or convenience shops to absorb the influx of job seekers. Finally, companies should be aware that
prostitution and child labor are common in artisanal mining communities. Companies should report rights
abuses to U.N. agencies and government authorities.

The primary responsibility for formalization and alternative livelihoods for artisanal miners lies with the
state. Thus, the Congolese Ministry of Mines and the Service for the Assistance and Supervision of
Artisanal and Small-Scale Mining (SAESSCAM) should help formalize the artisanal mining sector.?* For



example, they should designate more areas as Artisanal Mining Zones (zone d'exploitation artisanal, ZEA)
for legal artisanal mining by registered miners. Moreover, Congo’s mining mapping initiative, Cadastre
Minier (CAMI), established to survey and demarcate artisanal mining land, should work to fulfill that
mandate. Local and national government authorities should not rely on mining companies to formalize
artisanal mining or build out alternative livelihoods. Instead, state authorities should develop these
sectors, preserving farm land for agriculture and building the financial and political institutions necessary
for viable employment, leaving companies to fill gaps among only select miners and communities directly
affected by the companies’ operations.

4. Community impact: Consult early and often with local communities to prevent and mitigate adverse
social impacts.

One of the greatest challenges for mining companies in fragile states is managing their impact on local
communities. Industrial mining projects have significant effects on surrounding community members’
land rights, health, environment, livelihoods, and cultural practices. The key elements of a successful
community engagement model are early consultations, the development of realistic, consensus-based
agreements, and strategic social investment in community programs like health clinics and schools.
Companies should conduct a social impact assessment before exploration begins®® and consult with local
communities, aided by mediators, on an ongoing basis.?® Social impact assessments should account for
demographics, community relations, communication between local authorities and citizens, and social
and cultural values.?”

GUATEMALA CASE STUDY: CONDUCT THOROUGH AND INCLUSIVE SOCIAL IMPACT ASSESSMENTS

In 2006 when the company Goldcorp acquired Glamis Gold, it inherited the Marlin mine,
situated in a northwestern region of Guatemala near Huehuetenango. In the years that
followed, Goldcorp became an industry leader in growth.?® Meanwhile, the Guatemalan
government saw opportunity in gold’s ballooning price, and it issued 300 MINING concessions,
the majority in close proximity to indigenous Mayan Mam communities. Without adequate
transparency and community engagement, deep divisions between artisanal miners and
surrounding communities developed.?® Members of the indigenous community San Miguel
Ixtahuacan filed complaints about health concerns, contamination, and a growing climate of
intimidation driven by Goldcorp and state actors.?® In response, Goldcorp spokesperson Jeff
Wilhoit said the allegations were “simply unfounded.”3! The Canadian government accepted
the complaint, and upon review said the situation merited “further examination,” then later
closed the complaint without ruling on allegations.3?> Goldcorp admits the mine has been the
subject of attention among activists, and maintains that it “places high priority on open,
participative dialogue.”® Studies led by Physicians for Human Rights found that out of fear of
toxicity, community members had stopped using rivers surrounding the dam. In fact, water
sources tested high for arsenic, aluminum and manganese against the US EPA’s National
Drinking Water Standards. 3* Goldcorp has responded, “Water samples taken by [the
Guatemalan Ministry of Environment and Natural Resources] and analyzed in their own
lab...concluded no negative results from any discharges to date.”?*

In 2010, community protests escalated and the International Labor Organization and the
United Nations called for suspension of the mining operations. “Our fight is pacifist and
democratic because we are using the ancestral mechanisms of our people to make decisions




about our land,” said one community member.3® Based on the community’s claims, the Inter-
American Commission of Human Rights (IACHR), used a rare provisional authority to force the
government to suspend operations and ensure that the community had clean drinking water.?’
Today, Goldcorp has established new community initiatives, acknowledging, “Engagement
with the [IACHR] has improved relationships with and among the Guatemalan government and
local communities.”*® The IACHR has since lifted the suspension of operations on the Marlin
mine.®

Yet lack of transparency in mining projects, repressive state conduct, and longstanding land
rights issues fuel ongoing disputes today. On June 23, 2014, thousands of indigenous farmers
blocked the main highways in Guatemala to protest mining and hydroelectric operations in
their communities.*® The demonstrators, convened by the community council (Consejo de
Pueblos Mayas de Occidente, CPO), blocked roads to denounce the exploitation of indigenous
lands by foreign mining companies. Joining the CPO were unionists from the health industry,
who called for an end to mining activities, citing environmental concerns.** A comprehensive
approach, combining dedicated community engagement, respect for land rights and human
rights, and transparency can help companies avoid this entrenched cycle of liability, delayed
operations, and community dissatisfaction in their activities in eastern Congo.

Consultations and Mediation

Early and regular consultations with communities are critical to engender local trust in a company’s
operations and to manage expectations and prevent unrest. Mike Loch, Director of Supply Chain
Sustainability at Motorola Solutions, said when the company set up its pilot closed-pipe mine in Katanga,
communication was key. “We made sure everyone knew what we were doing,” he said. “If it’s not credible
and not reliable, it’s not sustainable.”*? This approach is not a given among companies operating in the
region. In Karamoja, Uganda, Human Rights Watch found that in collaboration with the national
government, several extractive companies came to Karamoja seeking gold and marble and failed to
adequately communicate with affected communities. As a result, they infringed on land and indigenous
rights by exploring and mining on land that belonged to indigenous groups.* One of the community
members said, “If companies come, as a visitor comes to your home, they should first consult you....
Instead, they go to the government only, they don’t come to us...”* Even where a company consults with
select community representatives, chiefs, or elders in addition to the government, members of the
general population may feel excluded if information dissemination by local leaders is inadequate.

In eastern Congo, many communities are organized into a system of civil society committees with leaders
appointed by local government. While this system aims to give civil society a unified voice in meetings
with state and private sector actors, it does not always allow for inclusivity, particularly for marginalized
groups like women and indigenous people. Women often bear a disproportionate burden when extractive
industries are mismanaged, yet they are often underrepresented in dialogue related to memorandum of
understanding agreements and social impact assessments.*® In running its operations at the Twangiza
mine in South Kivu, Banro Corporation (a Canadian gold exploration company) initially engaged only with
national and provincial authorities along with community chiefs in a good faith effort to communicate
with the appropriate stakeholders about their operations.*® Banro eventually found that the village chief
was not sufficiently informing them of all relevant local concerns, and community members felt
excluded.*” By expanding their consultations to reach ordinary citizens and civil society groups with the



guidance of the American Bar Association Rule of Law Initiative (ABA ROLI), Banro’s community relations
are improving.*® “They are showing good faith,” said ABA ROLI’s Congo Country Director Charles Ghee, of
Banro.*”® “They’re now open to learning.”*® To capitalize on this lesson, companies should meet with
communities at least once every three months, using both group and individual consultations, to ensure
the process is inclusive. Companies should gather input from those who are unable to participate in group
consultations or who may be excluded from the process due to stigma, hierarchies, or discrimination.

Strategic Social Investment

Companies should help ensure that local communities benefit from mining operations, and companies
should work to offset potential negative impacts by establishing a strategic social investment plan. To do
this, many companies create a foundation for funds earmarked for health, education, and alternative
livelihoods programs. Congo’s constitution requires that companies engaged in natural resource
extraction “improve the wellbeing of local communities through the implementation of economic and
social development programs.”>! Social programs may include microfinance projects, water treatment
systems, schools, and health facilities, but the programs pursued should be tailored to each specific
community’s stated needs. Companies should engage with communities in an inclusive process to discuss
communities’ needs and companies’ capacity for investment. Together, they should develop and
implement a memorandum of understanding to memorialize agreements, and they should clearly
communicate the nature and scope of the proposed projects to establish realistic expectations and
authority structures.>

Community-based organizations and local professionals should manage the implementation and
operation of strategic social investment programs to ensure long-term sustainability and effectiveness. In
setting up health clinics and schools near its Twangiza mine in South Kivu, Banro found that transferring
ownership to community-based organizations and local professionals helps encourage long-term
sustainability and effectiveness of projects.

Community Resettlement

Companies commonly resettle local communities when establishing exploration or mining operations in
highly populated areas.> Relocation is often economically, culturally, and socially disruptive; companies
should thus make efforts to ensure relocation is limited and rights-based.

Article 452 of the Congolese constitution requires companies to “provide compensation in the event of
the relocation of the populations from their place of residence.”>* But companies inevitably face nuanced
challenges in resettlement decisions and implementation, and they should follow guidelines that go
beyond minimum domestic legal requirements. Doing so will ensure that companies fulfill the rights of
affected communities and avoid unrest or litigation that could delay operations and cause unnecessary
strife and expenditure for all affected parties.

Companies should begin with an assessment of the need and scope of resettlement. If resettlement is
necessary, companies should identify potential partners and liaisons to assist in the process, including
nonprofits, consultants, village chiefs, community members, and neighboring communities. They should
keep the process as inclusive and transparent as possible by holding regular consultations with affected
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residents and communicating their plans for relocation to local government authorities and all affected
communities. Relocation should occur only where necessary and legal according to the concession
contract and domestic and international law. Companies should adequately compensate and comfortably
resettle communities without upsetting the economic and social balance between resettled and non-
resettled communities.

A critical part of the resettlement assessment should be whether or not the land has ancestral value, in
which case resettlement should be a last resort and companies should take extra measures to understand
what compensation is appropriate for communities being moved off the ancestral land.> In some cases
appropriate compensation will extend beyond financial compensation and housing to funding more costly
initiatives like specialized community-led education programs or memorials preserving cultural and
ancestral values and practices associated with the land. Companies should avoid seizing and operating on
ancestral land in compliance with international legal instruments to which Congo is a signatory that
guarantee the rights of indigenous groups, including the right to independently manage their land,
protection of their land against the larger state, and the right to conservation of biological diversity.>®

Finally, companies must consider the impact resettlement will have on social cohesion and livelihoods,
particularly agriculture. When communities are resettled into environmentally limited or linguistically
isolated areas, they are often cut off from critical social and economic networks. Companies should avoid
moving a community into such isolation by consulting with them about these issues and assessing the
surrounding area. Resettlement programs in the past have also faltered when communities are moved
from an area with fertile soil to an area where soil is low quality or barren. As a general rule, communities
relying on agriculture should only be resettled to land with equal or higher soil quality and water access
than their original land.

Grievance Mechanisms

Companies can use grievance mechanisms as a tool to mitigate negative social impact and support the
fulfillment of social, economic, and civil rights of the communities affected by company operations.
Grievance mechanisms give citizens a venue for filing complaints and receiving fair consideration.
International financial institutions like the World Bank have developed working models for these
processes. For example, the Office of the Compliance Advisor Ombudsman (CAO) was developed in 1999
to process community grievances related to projects established by the private investment arm of the
World Bank.>” It aims to provide quasi-judicial processes by which grievances related to development
projects, like hydroelectric dams, are investigated and resolved. The African Development Bank has a
similar safeguard, called the Independent Review Mechanism, which monitors the bank’s compliance with
its own protocol and resolves disputes related to a project’s potential harm to communities or the
environment.>® These models are in their early stages and require improved independence and equality
of arms, but they illustrate a trend toward providing community grievance mechanisms for large-scale
projects.>

Companies investing in eastern Congo’s mining sector should support the development and improvement

of accountability and grievance mechanisms like these, cooperate with investigations, and ensure that the
protocol is inclusive and transparent.
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5. Child labor: Help child miners transition to school and vocational training.

Child labor is widespread in eastern Congo, due in large part to the extreme poverty and lack of rule of
law. Manager of advisory services at the nonprofit organization Business of a Better World (BSR) France
Bourgouin said recently, “If your company sources tin, tantalum, and tungsten from the Democratic
Republic of the Congo (DRC) and the Great Lakes Region, chances are, children are working in your supply
chain.”® Companies should exercise due diligence to learn the extent to which child labor is occurring on
or near its concession. Companies should alert state authorities about its activities and findings related to
children affected by mines, and companies should cooperate with partners who are well-positioned to
help children transition out of mining work.

The International Labor Organization calls mining one of the worst forms of child labor, due to the dangers
and health risks it poses to children.®! Children often work voluntarily or are forced to work in mines to
support themselves and their families. Despite Congolese and international laws against child mining,
thousands of children work in Congo’s mines. Although Congo’s Ministry of Labor, the Ministry of Justice
and the national police are responsible for enforcing child labor laws, these agencies are understaffed and
carry out most of their investigations in urban areas.®?

Companies should refrain from employing children or allocating surface mining areas for mining by
children. However, they should also avoid abrupt investment suspension or disengagement from mines
where child labor occurs. Instead, companies should carefully investigate the status of child labor and how
it affects the local population’s livelihoods. They should then support transition programs to gradually
move children from mining dependency into school or vocational training. For example, groups such as
United Nations Children’s Fund (UNICEF) have developed one- to three-year transition programs with
incentive structures and support systems to keep children out of artisanal mining work.®* Companies can
also address this issue by joining the OECD’s child labor working group or by becoming a member of the
International Tin Research Institute (ITRI) Tin Supply Chain Initiative (iTSCi), which is encouraging public-
private partnership solutions to the specific issue of child mining.® Companies can also support
remediation programs that include trauma counseling and assistance for families whose children were
working in mines and seek alternative livelihoods.

Government authorities also have a role to play in addressing children in the artisanal mining sector.
SAESSCAM should work to enforce labor laws, and the national government should improve access to
education and rule of law in mining areas, especially in the Kivus.

6. Security: Disclose security arrangements and require compliance with human rights standards among
security providers.

Maintaining the safety and security of miners, employees, infrastructure, and operations can be
particularly challenging for companies investing in the Great Lakes region where law enforcement is often
weak and abusive, and armed groups are still active. Companies should conduct risk assessments that
consider the real threats of armed violence, petty crime, and riots.

In conducting security assessments, companies should also account for the human rights records of

existing security mechanisms (including police, army, and private security). The Business and Human
Rights Centre has reported on numerous incidents in Congo involving the unreasonable use of force by

12



police or the Congolese army against civilians associated with natural resource extraction, including
incidents in 2011 related to logging activities in Equateur province and incidents in 2012 related to mining
in Katanga.®® Companies should adopt a zero-tolerance policy for sexual violence, arbitrary detention,
corruption, and the illegal use of force. If companies suspect that public security officers in their area are
engaged in human rights abuses, they should consult with local state representatives about their
concerns, communicate the company’s human rights policies to local authorities, encourage public
security units to publish their protocols, and report the allegations to human rights groups in the region.
They should carefully vet their security providers and report arrangements to their host and home country
authorities. Companies that fail to do so can face costly lawsuits, fines, and lasting brand damage. They
should also keep abreast of community complaints of human rights abuses among the security sector and
ensure protection for informants and whistleblowers.®® Companies should report their security providers
to local and national authorities and to the company’s home country.®” By exercising transparency,
companies provide an extra measure of protection against legal claims and harm to their reputation for
suspected involvement in repression or abuse by security forces.%®

While the Congolese government is primarily responsible for security in Congo, law enforcement is
chronically weak and corrupt in the east, and companies may have to take a significant role to ensure the
security of their operations. Companies may have to supplement local security forces with private security
to ensure the protection of their land and equipment. However, the prerogative to fill gaps in the public
security sector does not extend to excessive use of force or human rights abuses.® Private security agents
should be used only to protect assets and to ensure the safety of employees and communities. Private
security agents should be held to all the aforementioned standards of respect for human rights and
transparency.

7. Environment: Protect Congo’s biodiversity and mitigate negative environmental impact.

Companies engaged in mining operations in Congo are responsible for complying with the Congolese
Mining Code and international environmental protocols governing the mitigation of environmental and
health risks. With regard to environmental management, companies should follow the OECD Guidelines
for Multinational Enterprises and the Equator Principles, a financial industry benchmark for determining,
assessing and managing environmental and social risk. Complying with environmental protections and
protocols benefits a company’s reputation and should be done in collaboration with state authorities and
communities wherever possible.” Companies should create a long-term strategy for environmental
impact assessment and mitigation that complies with all Congolese laws on environmental management
and conservation and that monitors and minimizes pollution to the air, water, and soil. Environmental
strategy plans should encompass the protection of community health—especially with regard to water
contamination—and should ensure conservation of biodiversity and living natural resources.”*

Environmental impact assessments (EIAs) should address not only the human impact of environmental
degradation caused by mining operations and infrastructure development but also the impact on
biodiversity, especially endangered species, and ecosystem conservation. Operations should have limited
to no damage to biodiversity and maintain the benefits of living ecosystems.”? Public demand for wildlife
protection in local communities and globally is generally weaker than demands on companies to improve
human security and protect public health.”® Similarly, laws protecting the environment are more
susceptible to revision or lack of enforcement where they concern conservation.” Therefore, it is critical
that companies take internal initiative to include environmental concerns in their protocols. When
carrying out their ElAs, they should include relevant threats to biodiversity, especially loss of habitat,
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hydrological changes, and pollution. This is particularly important where the project impacts natural
resources like clean air and water over which the company has direct control or habitats critical to
protected species. Finally, EIAs and mitigation efforts should not be limited to the mining operation itself
but also include the impact of infrastructure like roads and social investment projects like schools and
clinics.”™

VIRUNGA CASE STUDY: HEED INTERNATIONAL ENVIRONMENTAL LAWS AND REGULATIONS

Africa’s oldest national park, Virunga, extends over 7,900 square kilometers in northeastern
Congo. It enjoys the distinction and protection afforded to U.N. Educational, Scientific and
Cultural Organization (UNESCO) World Heritage sites, and it is recognized for its rich
biodiversity and “outstanding universal value.”’® As a signatory to UNESCO conventions, the
Congolese government has an obligation to protect Virunga from environmental damage and
interference. UNESCO has found that oil and minerals extraction defy the spirit of the World
Heritage Convention, and Congolese law prohibits activities harmful to protected areas like
Virunga.””

Despite these principles, beginning in June 2010, London-based oil and gas company SOCO
International and the Congolese government negotiated in pursuit of oil exploration in the
southern region of Virunga, and on April 26, 2014, SOCO began seismic testing.”®

Wildlife and conservation groups warned that even seismic tests could disrupt the
environment, and that both exploration and drilling could damage forests, endanger the
habitats of protected species like forest elephants, and disrupt fishing and farming in nearby
communities.”® Civil society has widely opposed SOCQO’s activities,® though the Congolese
government has made supportive statements about SOCO’s work® and SOCO says it is
sensitive to the “environmental significance” of the park, engages with local communities, and
has conducted social investment.®?

SOCOQ’s exploration activities have drawn widespread attention. In 2011 UNESCQ’s Director-
General, Irina Bokova, traveled to Kinshasa to remind Congolese government officials that no
oil exploration should be approved in the park, according to their international obligations.®
Others filed charges against SOCO.8* On April 27, business tycoon Richard Branson, peace
advocate Desmond Tutu, and philanthropist Howard Buffett co-wrote a widely-shared opinion
piece about SOCQ’s activities for Huffington Post.®> They warned, “Oil exploration could be
devastating to Africa's most iconic national park—and its people,” and they emphasized
public-private opposition to SOCO’s behavior. Other companies have publicly declared their
commitment to stay out of the park, and diverse high-level stakeholders from industry,
activism, and politics have collaborated to oppose SOCO’s activities.

On June 11, 2014, SOCO committed to cease exploratory or other drilling within Virunga
“unless UNESCO and the DRC government agree that such activities are not incompatible with
its world heritage status.” The statement continues, “We will complete our existing
operational programme including completing the seismic survey on Lake Edward... The
conclusion of this phase of work will give the DRC government vital information it will need in
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deciding how to proceed in Virunga national park.”® However, a leaked letter from the head
of SOCO’s Congolese company called reports of the company’s pullout “inaccurate.”®” “We
wish to clarify that as soon as phase one of this exploration is completed ... SOCO will process
and interpret the data set and we will be able to determine mid-2015 if there are areas to be
drilled so that the DRC government [can] take all appropriate steps to continue or not this
exploration,” the letter says.

SOCO should stop all activities in Virunga National Park and restore the area affected by its
seismic testing. Even small companies acting in concert with governments can face enormous
setbacks and criticism for even perceived violations of international environmental standards
and community rights. Environmental concerns in the extractives industry are increasingly
cross-sector, creating greater incentives for companies to heed international environmental
standards in spite of government cooperation to the contrary.

Evolving approaches to environmental management reveals that including community members in
environmental monitoring creates trust and ownership and reduces complaints about environmental
damage. Both Banro and multinational mining and metals company Rio Tinto have piloted initiatives that
embrace this notion, consulting extensively with community members and involving them in
environmental management.® Chris Anderson of Rio Tinto says this has helped reduce distrust in the
company’s practices, save valuable time for operations that might otherwise be spent alleviating
misperceptions and mistrust, and provide vocational skills to community members.®

Socially and environmentally responsible foreign corporate investment is a critical component of
achieving peace and development in Congo. With increased stability and a growing minerals regulation
scheme, companies are finding it increasingly realistic and attractive to invest in large-scale mining in one
of the most minerals-rich places in the world. With increased interest and investment must come high
standards of due diligence and transparency and respect for local communities, artisanal miners, and the
environment. Upholding these standards is the responsibility of all stakeholders involved—including
national and local governments, the Congolese army, civil society groups, and companies throughout the
supply chain. Companies investing in or establishing mining projects in the Great Lakes have an
opportunity to reshape and improve the standards by which industrial mining is conducted. By adhering
to advanced social and environmental standards, they can pioneer truly mutually beneficial models that
protect universal rights while capitalizing on new business opportunities in the region.
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